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Vi ol ators”
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Ar and Toxics Dvision Directors
Regions Vi1, VI, I X and X
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In June of 1989, the Agency recogni zed the need for naking a
substantial revision to the Agency’s Significant Violator and
Timely and Appropriate Qui dances. A workgroup was fornmed consi sting
of Branch Chiefs fromRegions 11, I, V, VII, and IX
representatives from SSCD and AED to devel op a revi sed gui dance
docunment (Attachment 1). The Penalties Section, which establishes a
new standard for Federal overfiling, was devel oped by the
St at e/ Federal Penal ties Wrkgroup chaired by the Air Enforcenent
Dvision (AED) with representatives from STAPPA/ ALAPCO and EPA
Regi ons and Headquarters. This docunent has been thoroughly
revi ewed and conmment ed upon by representatives of other Regional
O fices, STAPPA and ALAPCO A summary of these comments and
responses is presented in Attachnent 11.



The subj ect gui dance supersedes and consol i dates previ ous d ean
Air Act guidance related to Significant Violators (Svs), Tinmely and
Appropriate (T&), and Federally Reportable Violations (FRV).
Specifically, this docunent supersedes all previous gui dances on the
t hree subj ects.

This guidance applies to all “major” (as defined by the CAAA)
stationary sources of air pollution which are in violation of a
Federal | y-enforceabl e regul ation. Note that a revision of the
definition of SV was necessitated by the new enphasis placed by the
CAAA upon conti nuous conpliance by all nmajor sources. Thus the new
SV uni verse includes all of the present significant violators and
other environnentally significant violators of concern to the EPA or
State agencies. 1 W recognize that this nay represent a substanti al
increase in the nunber of SVs over the nunber that woul d have
resulted fromthe previous definition of Significant Violator, but
this revision was necessary to address significant air quality
concerns of the new Act.

This guidance is being revised largely to encourage a greater
degree of teambuil ding and cooperative resolution of S gnificant
Violators by all responsible agencies, to encourage agencies to give
priority attention to those violators which they believe are nost
environmental |y inportant, and to permt an increased degree of
agency flexibility in identifying and resol ving SVs.

This guidance is designed to foster the devel opnent of a nore
conpl ete and accurate conpliance picture, regardl ess of the short-

termresource inplications. It is EPA's position that by portraying
a nore conpl ete and accurate conpliance picture, agencies wll be
nore likely to address the nost environmentally inportant violators
first, and will have a better opportunity to receive appropriate
resources to conplete the task

Further, this guidance has been revised to nore accurately
reflect the tinme and resources necessary to bring major sources into
a state of continuous conpliance. To that end, the tineline for
addressing a SV has been | engthened by 30 days (to 150 days} and an
optional prioritization procedure has been added to hel p agencies
focus their resources upon the nost environnental |y significant
SVs. Aprioritization procedure nust be used in all instances where
an agency is unable to address all of its SVsin a "tinmely and
appropriate” manner, and at any other tines when it so chooses. The
Agency recogni zes that sone of the highest priority SVs may require
substantially nore tinme and resources to resolve than a routine SV.
Situations where this guidance will not be net should be noted
qualitatively in the routine quarterly reports to EPA Headquarters.

Thi s gui dance, by agreenent of the parties, wll be
i npl enented starting at the beginning of the third quarter of FY
1992. During the remai nder of the first and second quarters, each
agency shoul d conpare all of the currently outstanding SVs ( not
including any SVs for which the agency has already initiated
action) with this revised guidance. On the basis of this review,
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each agency should report a “revised SV Iist” to SSCD, and revise
its AFS dat abase accordingly.

Pl ease feel free to contact John Rasnic of the Stationary

1 ~"State” as used throughout this paper also refers to | ocal agencies
where they have enforcenent authority.

Source Conpliance Dvision or Mchael A ushin of the Air
Enforcenent Dvision if you have any questions or comments on this
docunent. John may be reached at (703) 308-8600 commercial or FTS
678-8600. M ke nmay be reached at FTS 260-2820.

Attachments

cc: S. WIIliam Becker, Executive D rector
STAPPA / ALAPQO

John Cal cagni, D rector
Alr Quality Managenent D vision

Bruce Jordan, Director
Em ssi on Standards D vi si on

Bill Laxton, D rector
Techni cal Support D vision

John Rasnic, D rector
Stationary Source Conpliance D vision

M chael Al ushin, Enforcenent Counsel Air
O fice of Enforcenent

Al r Conpliance Branch Chiefs

Regi onal Counsel Air Branch Chiefs

ATTACHVENT |

QU DANCE ON THE TI MELY AND APPROPRI ATE (T&) ENFORCEMENT RESPCNSE
TO SI GNI FI CANT Al R POLLUTI ON VI CLATCRS ( SVs)

. SCOPE AND SUWARY COF GJ DANCE

A Applicability

Thi s gui dance supersedes and consol i dat es previ ous gui dance
docunents related to Significant Violators (SV), Tinely and
Appropriate (T&), and Federally Reportable Viol ations (FRV).
Specifically, this docunent supersedes the follow ng gui dance
docunents: (1) Definition of SV Contained in "EPA Accountability
System-- QANR Policy Quidance", dated Decenber 29, 1981; (2)
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"Significant Violators", dated June 24, 1982; (3) "Definition of
Significant Violator for PMLO", dated Septenber 23, 1988; (4)
"Timely and Appropriate Enforcenent Response Qui dance", dated Apri
11, 1986; and (5) "Quidance on Federal | y-Reportable Violations for
Stationary Air Sources", dated April 11, 1986.

B. Summary of Qui dance

This guidance applies to all "major" (as defined by the d ean
Air Act Anendnents of 1990 (CAAA)) stationary sources of air
pol lution which are in violation of a Federally-enforceabl e
regul ation. Note that the guidance al so applies to energency
epi sodes or sources which construct without a valid permt. However,
the tinmelines for resolution of such violations are substantially
shorter than specified in this docunent. Simlarly, this guidance
applies to violators of asbestos denolition and renovati on (D&R)
regul ati ons. However, the specific definition of SV, prioritization
criteria and tinmelines for resolution of such violations will be
found in a future Attachnent to be incorporated into this docunent.

Once a violator is detected, the agencies shall take the
follow ng five actions:

. The "finding" agency shall determ ne whether or not the source is
a Significant Viol ator.

2. A NOVFOV shall be issued (preferably by the State) to each SV
within 45 days of such determ nation. L

3. The EPA and State shall jointly determne which has the initial
| ead i n addressing the SV.

4. The | ead agency shall routinely address each SV as it is
identified. However, if the agency is unable or unwilling to do so
in a manner consistent with the tinelines section of this guidance,
the | ead agency shall use the follow ng optional approach. It shal
first prioritize all of the SVs as outlined in Appendix A prior to
initiating action against the highest priority SV. (However, to the
extent the available tinmefrane for using Admnistrative Penalty
authority is running out for a particular SV, the EPA nmay nove
against that SVin order to avail itself of the advantages of an
adm ni strative action.)

5. EPA shall add the newy designated SV to the SV |ist.

Thi s gui dance recogni zes the inportance of addressing the
significance of penalties when resolving SV cases. Consistent with
the recommendations fromthe “State/ Federal Penalties Wrkgroup”,
EPA expects that agencies will obtain an appropriate penalty
(including one to offset the source’s econom c gain) whenever it
resol ves a SV

Wi | e EPA expects that States will address violations of air
pol lution regulations within their jurisdictions, except for non-
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del egat ed Federal standards, by focusing on a limted group of
violators (e.g., those targeted by this guidance), this guidance is
not intended to detract fromthe inportance of addressing other
violators and the right and responsibilities of the States and EPA
for doing so.

. This guidance articulates the mutual expectations of the respective
parties of the Federal - State partnership in the enforcenent of

air pollution control requirenents for stationary sources. It is

fully expected that this guidance will be nodified and expanded in

future years to reflect experiences in its inplenentation and the

evolution of the air programitself.

“State" as used throughout this paper also refers to | ocal agencies
where they have enforcenent authority.

3. In accordance with the Deputy Admnistrator's nenorandum of

April 9, 1984 on Forging an Effective St at e/ Feder al Enf or cenent
Rel ati onship, this national guidance wll serve as the franmework

for State specific agreenents reflecting the parties’ nutual

expect ati ons. As that nenorandum states, “the Regions will have to
accommodat e di fferences anong States, for exanpl e, where their
adm ni strative procedures require different timelines for

enf orcenent action.”

1. PHLOSOPHY OF GJ DANCE - DEFINTI ON OF SV

Agency Significant Violator activities shall be designed to
identify and to expeditiously return to conpliance those violating
sources whi ch the agency believes are environnental | y nost
inportant, namely the SVs. Al though this guidance requires agencies
to address all Significant Violators, EPA recogni zes that agencies
may be unable to address all of themimredi ately. Each agency shal
return all SVs to conpliance in accordance with the Tinely and
Appropriate section of this guidance. Qotionally the agency may
utilize a quantitative targeting and prioritization procedure
(simlar to the one shown in Appendi x A) whenever there are nore SVs
than there are resources available to address themconsistent with
the T&A section of this guidance.

A Definition of a Significant Violator (SV)

Agenci es shall deema source to be a Significant Violator if
it is:

1. _A“Mjor” source (as defined by the CAAA, except for
asbestos D&R NESHAP), and it violates any one or nore of
the fol |l ow ng:

a. SIP emssion, nonitoring or substantial procedural requirenents,
regardl ess of pollutant designation status.
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b. NSPS em ssion, nonitoring or substantial procedural requirenents.

c. NESHAP em ssion, nonitoring or substantial procedura
requi renents for existing NESHAP standards and promul gated MACT
requirenents.

d. SIP, NSPS or NESHAP em ssion, procedural or noni t ori ng
requirenents violated repeatedly or chronically (e.g., exceeds
emssion limt or gets no continuous nonitoring data for 5%or nore
of the time in a calendar quarter).

e. Any provision of a Federal Consent Decree or Federal
Admni strative O der.

f. Any substantive provision of a State Judicial Order or a State
Adm ni strative Order which was issued for an underlying SIP
vi ol ation.

g. Any requirenment of Part Cor Part Dof Title | of the CAAA (e.g.
new construction of a major source, major nodification of a najor
source).

2. Any synthetic mnor source, and it is in violation of any one or
nore of the follow ng

a. Avoiding PSD while violating an emssion [imt or permt
condi tion which affects the PSD st at us.

b. Exceeding its permtted em ssion standard above the anount that
woul d classify the source as a nonattai nnent area naj or source.

Wth respect to energency epi sodes or sources which construct
without a valid PSD or Part D permt (where one is required), the
timelines delineated bel ow do not pertain. In the case of energency
epi sodes, the seriousness of the violation would normally require
expedited action. In the case of a source constructed w thout a
required PSD or Part D permt, options for obtaining relief nay be
forecl osed by allow ng the source to continue to construct and,
therefore, expedited action nmay be essential.

PROCESSI NG CF SI GNI FI CANT VI A.ATCRS
A Agency Comnuni cati ons Concerni hg SVs

As soon as possible (at least within one nonth) after an
agency initially detects a violation at a potential significant
violator, that agency shall comuni cate the conpliance status of
that source to all other agencies which are responsible for
bri ngi ng and naintaining that source into continuous conpliance
(e.g., State to EPA, or EPAto State). Such comuni cations shall be
perforned to:

1. Develop and naintain a common, agreed upon |ist of SVs;

2. Determne, on a case by case basis, which agency is best suited
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to take the initial lead in addressing this SV, 2

3. Ensure that the SVs are returned to conpliance, consistent with
the T&A section of this guidance; and

4. Foster a cooperative “teambuilding” spirit among all of the
i nvol ved agenci es.

B. Processing of Significant Violators

Ohce a violation is detected, the agencies shall take the follow ng
five actions:

1. The “finding” agency shall conpare the source's characteristics
with the definition of SV contained in this guidance. To the extent
that the violator fits one or nore of the elenments of the
definition, it shall be designated as a “Significant Violator” and
is subject to the Tinely and Appropriate section of this guidance.
2 Determning which agency will “take the initial |ead” should be

t hrough nmutual agreenent between the agencies, on a case-by-case
basis. Exanples of the criteria which may be used in nmaking the
determnation include, but are not limted to: agency authority and
policies, particularly with respect to penalties; agency expertise
with the specific processes controls, or nonitors; whether or not
the violator’s characteristics neet those highlighted by a

national /State “initiative”; and availability of resources.
Normally the State agency will be given the initial |ead.

2. Wthin forty five (45) days after designation of the violator
as a SV, a NOV or FO/ shall be issued (by the State preferably) to
each SV, regardl ess of which agency has the | ead.

3. The State agency and the EPA Regional Ofice shall jointly decide
whi ch agency will take the lead in resolving the SV

4. As resources becone available, the | ead agency shall routinely
address each SV as it is identified. However, if it is unable or
unwilling to do so in a manner consistent with the T&A section of
this gui dance, the | ead agency shall use the follow ng optional
approach. It shall first prioritize all of the SVs prior to
initiating action against the highest priority SV. The agency shal
use a prioritization procedure simlar to the “Table of Giteria and
Envi ronnent al Wi ghting Factors” (Appendix A) to determne its
priority relative to other outstanding SVs. As resources becone
avai | abl e, the highest priority (at that tine) SV shall be

addressed . Once the agency initiates any type of enforcenent
activity related to a SV, it shall not interrupt this activity, even
if a higher ranked SV is subsequently identified. Note that the
prioritization stepis not related to EPA assunption of
responsibility for a State’s SV; it is sinply a neans of ensuring
that the nost environnentally inportant SVs are addressed in a
tinmely and appropriate manner.




5. EPA shall add the source to its SV list for agency tracking and
reporting.

C. EPA Maintains Enforcenent Authority

The dean Air Act vests responsibility for enforcenment of the | aw
in EPA.  Therefore, EPA may nove independently with respect to
designation of a violator as a “Significant Violator”, and EPA shal
assune the lead in cases when it becones apparent that the State is
unable or unwilling to act in accordance with this guidance to
resolve a violation in a tinely and appropri ate nmanner.

V. T & A TIMLINES FOR ENFORCEMENT ACTI ON

Al SVs, except energency epi sodes and sources whi ch construct
without a valid PSD or Part D permt (where one is required), are
subject to the following tinelines and penalty requirenents (see
section V below). The tineline for enforcenent actions is generally
the same for significant violators discovered by EPA as for those
di scovered by a State, regardl ess of which agency takes the initia
| ead. The only exception is for the unusual situation in which EPA
assunes the lead froma State. |If EPA does take over the lead, it
receives up to an additional 100 days to address the SV. 3

3 Thi s gui dance provides EPA Regional Ofices up to 100 additi onal

days to address a SV after it assunes the | ead froma State. It
shoul d not need 150 days like it would in a nornmal situation. This

i s based upon the assunptions that EPA has closely tracked the State
enforcenent activity and data gathering, and will be able to rely

upon the fact that the State’s NOV started the penalty clock. (As
stipulated in the CAAA of 1990, taking fornal action, e.g., issuing

an NOV/ FOV, shifts the burden of proof of continuous conpliance to
the source, and “starts the penalty cl ock”.}

A separate (new) tineline will be established for any
addi tional violations discovered at an existing SV before it has
been fully resol ved.

A Day Zero

The clock starts (i.e., day zero) 30 days after the discovering
agency first receives infornmation concerning a Federal ly enforceabl e
violation (e.g., date of inspection, stack test or continuous
em ssion nonitoring systemreport). If, during this 30-day period,

t he enforcenment agency deci des that additional nonitoring or
analysis is required to determne or confirmthe violation, the
clock does not start until the earlier of the date of receipt of
such additional data or on the 90th day after the violation was
initially discovered. This additional period (up to 60 days)
provides sufficient tinme for agency eval uation of the data to
determne if a Federally enforceabl e violation occurred.

B. Day 45 - Routine |Issuance of NOV/ FOV and EPA Tracki ng
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Unl ess the State agency requests that EPA issue the notice, by
Day 45 the State agency shall routinely issue a NOV (if required for
SI P sources), or a FOV (for non SIP sources) co the source. 4

If the State has not taken such action, EPA shall imrediately
i Ssue an appropriate noti ce. 5

Any EPA-issued NOV or FOV, in a case where the State has the
lead, will indicate that EPAis still looking to the State to
resolve the matter, and further EPA action will be required only in
t he absence of an acceptable, pronpt resolution by the State.

The issuing office will transmt a copy of any NO/s or FOVs it
i ssues to other agencies in whose jurisdiction the source is
located. If the violation clearly inpacts upon the air quality of an
adjacent State, EPAwill also transmt a copy of the NOV or FOV to
that State as wel | .

Al so, EPA should add this source to its list of SVs for Agency
tracki ng and reporting purposes.

4 “Routine issuance of a NOV/ FOV' is required here because this
starts the penalty clock against the violator, and shifts the burden
of proof, to denonstrate continuous conpliance, to the source, (42
US C Section 7413 (e)(2)).

5 “Routine EPA issuance of a NOVW/ FOV' is specified here, not as an
indication, in any way, that State agencies are incapable of getting
the job done. This requirenent is placed upon EPA Regional Ofices
because it has been noted that many sources do not seriously work to
resolve their violations until after EPA puts themon fornal notice
and starts the penalty cl ock.

C. Day 90 - Possible EPA Case Action

If the State has the initial |ead, and none of the actions
specified in E (bel ow) have occurred by Day 90, EPA wi |l discuss
with the State the status of the State’s actions and its
expectations. If discussions with the State suggest that the State
is close to addressing or resolving the violation or that further
deferral is otherw se appropriate, EPAw Il continue to defer to
enable the State to conplete its action. |If EPA determ nes that
further deferral is not justified, it will proceed with its own
action at this point.

D. EPA Responsibilities After It Assunes the Lead

After EPA assunes the lead in a case, it will have up to an
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additional 100 days to get the source into conpliance, onto a
schedul e, issue a Section 113(a) admnistrative order (including
admnistrative renedies), a Section 113(d) admnistrative
enforcenent action, or subject the source to a Section 120 action or
judicial referral. EPA will encourage continued State participation
even in situations where EPA takes over the | ead. The possibility of
a joint action should be considered as an alternative to a
uni | ateral EPA action where feasible.

E. Day 150 (no |l ead change) or Day 190 (Il ead change)

By Day 150 (or 190 with | ead change), the source shall either
be in conpliance (RESCLVED), or ADDRESSED i.e., on a legally-
enforceabl e and expeditious admnistrative or judicial order, or be
subject to a referral to the (State) attorney general or (Federal)
Departnment of Justice for an adjudi catory enforcenent hearing or
judicial action.

F. Resol ved versus Addressed

As indicated above, the term RESCLVED shall nean that the
source is returned to COWLI ANCE. Thus after the case has been
addressed as per Part E (above), EPA and the State will continue to
track the source. Note that the source remains on the SV list (but
not carried in STARS) until it is returned to conpliance (RESOLVED).
Fol l ow-up may be required in one of the follow ng outcones once the
case has been addressed: if a schedule is established, the State
w Il nonitor conpliance with that schedul e and report on progress in
accordance with established reporting requirenents; if a referral is
made, EPA will continue to nonitor the progress of the case to and
after filing; and if a case beconmes unduly del ayed, EPA will| discuss
this with the State and may choose to initiate a parallel Federa
action. No fornmal timelines are being established for this stage of
t he enforcenment process, however.

V. PENALTI ES

EPA s national goal is to have all federal, State and | ocal
enforcenent actions for Aean Air Act violations assess a penalty
sufficient to achieve effective deterrence for the source subject to
enforcenment and for the regul ated coomunity as a whol e. EPA assesses
penalties in federal Aean Alr Act actions pursuant to the dean Ar
Act stationary source GQvil Penalty Policy . Under the EPA penalty
policy, both the economc benefit of nonconpliance and a gravity
conponent reflecting the seriousness of the violation are
calculated. This calculated penalty may then be adjusted where
appropriate for several factors including the risks involved in
litigating the enforcenment action and the violator's ability to pay
a penalty.

Al State and | ocal agency enforcenent actions should al so
assess civil penalties of sufficient magnitude to naintain a
credible deterrent effect. To acconplish this goal, State and | oca
enf or cenent agenci es shoul d cal cul ate (where possi bl e) and assess
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t he economc benefit of nonconpliance. In sonme cases, the risks
involved in litigating the case or the violator’s inability to pay a
penalty may justify not assessing a penalty which recaptures the
full economc benefit. Legitimate litigation risks include adverse

| egal precedent and evidentiary problens. The inability of a
violator to pay a penalty nust be denonstrated by the violator
through financial information anal yzed by State or |oca

envi ronnment al enf orcenent personnel .

An additional anount reflecting the seriousness of the
viol ation should al so be assessed. This is especially inportant for
viol ations which may not have a readily cal cul ated econom c benefit
but which are critical to programintegrity, such as nonitoring,
reporting, recordkeeping and testing violations. In sonme cases, this
additional amount nmay be adjusted to reflect the violator’s history
of conpliance with air pollution |laws and regul ati ons, and the
source’'s good faith efforts to conply. Al penalty calculations in
State and | ocal enforcenent actions nust be docunented in the
appropriate case file.

EPA will consider overfiling when State or |ocal penalties
fail to neet these criteria, taking into account avail abl e federa
resources and enforcenent priorities.

State and | ocal enforcenent agencies are strongly encouraged
to increase the statutory maxinumcivil penalty authorized by State
or local lawto at |east $10,000 per day per violation as required
by Title V of the Aean Air Act, as anended, for an approved
operating permts program States and nmunicipalities with penalty
authority of less than $10,000 per day per violation will be subject
to nore intensive EPA oversight and potential overfiling.

State and | ocal enforcenent agencies are also strongly
encouraged to devel op a penalty policy inplenenting these general
penalty criteria. EPA w Il then review and eval uate, but not
formal | y approve, these penalty policies for consistency with the
general penalty criteria. A State or |ocal enforcenent agency which
adopts a sound penalty policy inplenenting these penalty criteria
and denonstrates a pattern of adherence to it wll receive |ess
case-specific EPA oversight. A State or |ocal enforcenent agency
whi ch chooses not to develop a penalty policy or which has a penalty
policy that is not consistent with these penalty criteria wll
continue to be subject to significantly nore intensive case-specific
EPA review of State and |ocal penalties and to potential overfiling.

State and | ocal enforcenent agencies are al so encouraged to use
t he BEN conput er nodel devel oped by EPA to cal cul ate the economc
benefit of nonconpliance. State and | ocal enforcenment agencies which
use the BEN conputer nodel or a simlar nodel to cal cul ate econom c
benefit will receive | ess intensive EPA case-specific oversight.

V. CONSULTATI ON AND DATA TRANSFER
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A Informal Consultation

EPA and States shoul d conduct frequent (at |east nonthly)
informal consultations to discuss conpliance efforts. During these
di scussions, information exchange relative to obtaining conpliance
and penal ties should occur. This exchange shoul d i nclude at | east
the follow ng itens:

1. The State and EPA woul d each identify any new y-found viol ators
subj ect to this guidance.

2. The State and EPA woul d each identify sources notified of
nonconpl i ance during the nonth.

3. The State and EPA woul d each identify violators where action had
been t aken.

4. The State woul d discuss the status of other enforcenent actions
pending or in progress, if requested by EPA

5. EPA would identify sources for which it had conpl eted action and
provide the status for other sources where action is pending or in
pr ogr ess.

6. EPA would identify any sources it had found in violation and
confer with the State as required above

B. Updati ng EPA' s Conpl i ance Dat abases

The AIRS Facility (and/or NARS, as appropriate) databases will be
updat ed by EPA and/or the State on a nonthly basis to reflect:

1. Conpliance status changes for new y-identified violators which
are in violation on the last day of the nmonth prior to the

consul tation, and which were (or are expected to be) in that status
for 7 days or nore.

2 Sources notified of nonconpliance.

3. Sources with conpl eted enforcenent actions, including any
schedul es and increnental dates for returning to conpliance.

4. Sources found to be in conpliance with final limts.

C.__Provide Inspection Results

| nspection results other than those affected by the above
will be provided in accordance with current practices and EPA
accountability systemrequirenents.

EPA and the State will share inspection results and ot her
nmonitoring reports (e.g., stack tests, CEMS) for use in
enf orcenent proceedings to the extent practicable. State
per sonnel shoul d be encouraged to provide evi dence, including

12



testinony, for Federal proceedi ngs. Federal personnel shoul d
simlarly support State enforcenent proceedings.
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APPENDI X A
TABLE OF CRI TERI A AND ENVI RONMVENTAL WEI GHTI NG FACTORS ( See
original)

ATTACHVENT 11 -

SUMVARY AND RESPONSE TO COMMENTS
COVMPLEXI TY & BURDEN | SSUES

0 Cost/benefit of the ranking procedure is not favorable; e.g.,
too conpl ex, subject to duplication and subject to confusion
anong the different agencies using it (STAPPA/ ALAPQO .

Response:

- It is inportant to have “joint” decisions throughout the
process (e.g., pronotion of dialogue and teanm buil ding, and
case- by-case determnation of which agency takes the |ead
makes the nost effective use of agency resources, expertise
and national priorities).

Prioritization and ranking activity was sinplified (e.qg.,
agenci es which are able to address all SVs consistent with the
T&A requirenents, can opt out of using any prioritization
procedure).

O Virtually all violations will be rated as “major” and thus
subj ect to the gui dance ( STAPPA/ ALAPQCO) .

Response:

- The question suggests a little confusion about the |anguage
contained in the docunent. Wether a source is “nmajor” or not
is established by the CAAA of 1990. Therefore, by definition,
all SVs nust first be a “major” source. Subjecting all "najor”
sources with violations to this guidance is consistent with
the mandate expressed in the CAAA of 1990. All other violators
w |l be addressed, as they have in the past, in the nost
expedi ti ous manner possi bl e.

SSCD, with assistance fromthe Regional Ofices and
STAPPA/ ALAPQO, has taken the inpact of this revision upon
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agencies into account as we revised it. It was our goal to
establish criteria in a manner which fosters agency reporting
of the conplete and accurate picture of the conpliance status
of major stationary sources, and which forns a quantitative
basi s for agency resource considerati on.

Devel opnent of nutual |y agreeabl e definitions of SVs obviates
the need for the weighting schene; retain the present T&A
Qui dance with mnor adjustnents (STAPPA ALAPCO .

Response:

The use of a “fixed”, nationally consistent definition for SVs

al t hough expanded to include a | arger nunber of sources and

addi ti onal enphasis on conti nuous conpliance (both consistent wth
the CAAA of 1990), has been retained to a large degree in this
revi sion.

TABLE. EXAMPLES & SV THRESHO.D VALUE | SSUES:

Aarify that agencies may use either the attached “Table” (or a
"conparabl e" one) to prioritize and rank their SVs (Regi onal
G fices).

Response

SSCD, after nuch consideration, agreed to permt this |evel of
flexibility. However, it is incunbent upon all agencies to take
steps to ensure that all environnentally significant SVs are
addressed in a tinely and appropri ate nmanner.

Maki ng m scel | aneous “adj ustnents” (e.g., additional categories,
different weights, changi ng actual excess emssions to estinated
em ssion rates, possibly providing factors for violators in non-
attainnment areas) to the Table O Citeria and the SV designation
threshol d are necessary (Regional Ofices).

Response:

The revised text addresses the flexibility of using a conparable
tabl e.

Aarify and expand the “Exanpl es” in the Attachnent (Regional
G fices).

Response:

SSCD revi sed the text.

ENFORCEMENT | SSUES:

Specify what a “Miolation” is, e.g., simlar to that on pages 3 and
4 of the earlier “Federally Reportabl e” docunment (Regional
G fices).
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O

o

o

Response:

SSCD considered this possibility and decided the text was
sufficiently clear.

I nsufficient enphasis was pl aced upon penalties required by
agencies to try to offset economc gain resulting from del ayed
conpliance (Air Enforcenent D vision of EPA).

Response:

This revision incorporated the specific recommendati ons nmade by the
“State/ Federal Penalties Wrkgroup”.

I nsufficient enphasis was placed upon the advisability and
desirability of issuing a NOW/ FOV at the earliest possible date
(Regional Ofices).

Response:

SSCD revised the text to reflect the rel evant provisions contai ned
in the CAAA of 1990, specifically the shifting of the burden of
proof froman agency to the violating source.

Enphasi ze the i nportance of properly protecting case-rel ated and
ot her confidential information (Regional Ofices).

Response:

This is an inportant point. However, it is not gernmane to the
subj ect of this docunent.

A arify how one shoul d address sources which drift into and out of
violation during the nonth. (Regional Ofices).

Response:

In addition to the line itemin the Table (#5 - “chronic
violator”), the text was revised to use | anguage simlar to that
contained in the old “Federally Reportabl e Qui dance.”

Aarify that once an agency initiates any action on a SV, it should

conplete it regardless if a higher ranked SV is subsequently
identified before the first one is resolved (Regional Ofices).

Response:
SSCD revi sed the text accordingly.
Enphasi s upon “consultation” inplies that EPA does not retain

the ultimate responsibility and authority to nmake deci sions rel evant
to federal enforcenent (Regional Ofices).
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Response:

SSCD revised the text to reflect the fact that EPA retains the
ultimate responsibility to insure conpliance with federally
enforceabl e requirenents (e.g., determning that a violator is a

V).
o Jarify the difference between "addressed” and “resol ved” as it

pertains to sources which cone into conpliance before they are
addressed (Regional Ofices).

Response:
SSCD revi sed the text.

O Qarify which violations require a penalty as part of its
resolution, e.g., PSVs versus SVs only (Regional Ofices).

Response:

SSCD revised the text. (Note, the PSV concept (potentially
significant violators) was dropped.)

COWPATIBI LI TY WTH OTHER GJ DANCES | SSUES

O The “ranking factors” listed in this docunent shoul d be totally
conparable with those delineated in the OVb (Regional Cfices).

Response:

Conceptual |y perhaps they should be, and over tine the two sets of
factors will likely converge. The final “exanple” table contains
t he concensus of all comrenters.

o Jdarify the relationship between this guidance and field citations
(Regional Ofices).

Response:

G her than being one formof admnistrative penalties, there is no
direct relationship. However, as such it could be one of the ways
SVs are resolved in the future.

GENERAL O AR FI CATI ON | SSUES

A arify how many days EPA has to address an SV after it takes
it over froma State (Regional Cfices).

Response:
SSCD revi sed the text as necessary.

Del i neate whi ch source categories are designated “mgjor” in this
guidance. Howthis relates to: (1) "affected facilities” in Title
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IV, and (2) Title Il area sources? (Regional Ofices)

Response:

Al sources affected by Title IV and “major” sources under Title |1
are considered “major” for purposes of this guidance. “Area
sources” under Title Ill are not major sources by definition in the
CAAA

Adequat el y support this guidance’ s inplenentation, including: (1)
schedul i ng Regi onal wor kshops perforned by SSCD, (2) designation of
Regi onal and HQ “SV/ T&A Coordi nators”; and (3) schedul ing periodic
tel econferences (Regional Ofices).

Response:

SSCD recogni zes the inportance of providing sufficient and tinely
support when we “launch” this revised gui dance. W are contenpl ating
how to nost effectively do this. During the | ast workgroup

di scussi on, many good suggestions were nmade. SSCD intends to

i npl enent many of these.
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